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The purpose of this memorandum is to provide guidance to assist permitting authorities
in making major stationary source determinations for the oil and gas industry. This guidance
extends to oil and gas operations on land, in state waters, and on the federal Outer Continental
Shelf (OCS)."

Currently, significant oil and gas development is occurring in the Western United States.
With this development, we expect issues to arise related to whether exploration, extraction or
production activities need to be aggregated together to determine whether the activities qualify as
a “major stationary source” for purposes of the major New Source Review (NSR) and the Title V
permitting programs.? As explained in detail below, we suggest that permitting authorities begin
the analysis by evaluating whether each individual surface site qualifies as a separate stationary
source, and then aggregating two or more surface sites only if the surface sites are under
common control and are located in close proximity to each other. The term “surface site”
generally refers to a single area of development and includes any combination of one or more
graded pad sites, gravel pad sites, foundations, platforms, or the immediate physical location
upon which equipment is physically affixed. See e.g. 40 CFR 63.761.

! On the OCS, "emissions from any vessel servicing or associated with an OCS source, including emissions while at
the OCS source or en route to or from the source within 25 miles of the OCS source, shall be considered direct
emissions from the OCS source." See CAA §328(a)(4)(C). This memorandum does not supercede our existing
interpretation of this regulatory language.

% Oil and gas development activities include such things as geological and geophysical exploration for petroleum
deposits, dritling oil and gas wells, and separating natural gas liquids from crude oil. The activities generally fall
into the major Standard Industrial Code (SIC) 13 including SIC 1311, 1321, 1381, 1382, and 1389.
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The Federal NSR regulations define a “major stationary source™ as any “stationary
source” that emits or has the potential to emit above certain specified emissions thresholds
(ranging from 10-250 tons per year) depending on the attainment status of the area. The Federal
NSR regulations define “stationary source” to mean “any building, structure, facility, or
installation which emits or may emit any air pollutant subject to regulation under the Act.”® The
regulations establish three criteria for identifying emissions activities that belong to the same
“building,” “structure,” “facility,” or “installation”: (1) whether the activities are under common
control, (2) whether the activities are located on one or more contiguous or adjacent properties;
and (3) whether the activities belong to the same major industrial grouping.* The Title V
program also conmders whether activities are under common control and located on contiguous
or adjacent property

In implementing the stationary source definition for the major NSR and Title V permit
programs, the foremost principle that guides our decision-making is that we should apply a
“common sense notion” of a plant. In Alabama Power v. Costle, the court cautioned that
“...EPA cannot treat contiguous and commonly owned units as a single source unless they fit
within the four permissible statutory terms,” and that “EPA should ...provide for the
aggregation, where approprlate of industrial activities according to considerations such as
proximity and ownershlp In 1980, we expressed the view that Alabama Power set boundaries
on our discretion to interpret the component terms of “stationary source.” Specifically, we
indicated that we must (1) reasonably carry out the purposes of Prevention of Significant
Deterioration (PSD); (2) approximate a common sense notion of a “plant™; and (3) avoid
aggregating pollutant-emitting activities that as a group would not fit within the ordinary
meaning of “building,” “structure,” “facility” or “installation. »7 Accordingly, we follow these
overarching principles in interpreting the three regu]atory criteria in context of a given source
determination.

Source determinations within the oil and gas industries are not always straightforward.
Even when two or more pollutant-emitting activities are clearly under common control and
belong to the same 2-digit SIC code, the unique geographical attributes of the oil and gas
industry necessitate a detailed evaluation of whether the activities are contiguous and adjacent.
For example, well sites can be located hundreds of miles from the natural gas processing plant,
and some oil and gas operations (e.g., a production field) can cover many square miles.
Moreover, unlike many industries, land ownership and control are not easily distinguished in this
industry, because subsurface and surface property rights are often owned and leased by different
entities, and drilling and exploration activities are contracted to third parties. While it is not
uncommon for a single company to gain the use of a large area of contiguous property through

® See e.g. 40 CFR 52.21(bX5)

* Under this definition, activities are within the same industrial grouping if they share the same two-digit Standard
Industrial Classification (SIC). Exploration, extraction or production activities in the oil and natural gas
development industry share the same two-digit SIC code — *13”.

% 40 CFR 70.2 also includes a SIC reference which is not contained in the statute. We have proposed to delete this
reference from the title V regulations.

8 Alabama Power Co. v. Costle 636 F.2d 323,397 (D.C. Cir. 1979)

7 45 FR 52676, 52695 (August 7,1980)







