July 23, 2012

Matthew Grey

Ministry of Justice

Law and Rights, Judicial Policy and Criminal Trials
6th Floor 102 Petty France

London SW1H 9AJ

Via E-mail: dpasconsultation@justice.gsi.gov.uk

This letter responds to the Ministry of Justice’®d@J”) request for consultation regarding
deferred prosecution agreements (DPAs) (Consultdeper CP9/2012).

While the MoJ’s DPA proposal concerns a varietyeobnomic crimes, it is probable that a
significant percentage of DPAs, if implemented,| wé used to resolve Bribery Act enforcement
actions as has happened in the U.S. where a sigmifpercentage of DPAs and related non-
prosecution agreements (NPAs) have been used tiveesoreign Corrupt Practices Act
(“FCPA") enforcement actions. Given that my primmarea of expertise is the FCPA and related
anti-corruption laws and initiatives including tligribery Act, | confine my comments to
potential application of DPAS to resolve BriberytAtosecutions.

To begin, | applaud the MoJ for its wholesale rieggcof non-prosecution agreements (“NPAs”)
to resolve allegations of corporate criminal atyivi Like the MoJ, | agree that such resolution
vehicles, which are a prominent feature of the Wr8ninal justice system including in FCPA
enforcement actions, are not suitable given thie dddransparency in such agreements including
the lack of judicial oversight. | can only hopethhe U.S. Department of Justice sees the
wisdom of your decision and likewise abolishes sagteements as | have advocated.

| also applaud the MoJ for insisting, should theeeDPAs in the U.K., “that there should be
judicial involvement from an early stage whereby throposed DPA is considered at a
preliminary hearing before it returns for final jo@l approval.” As noted by the MoJ’s
consultation paper, U.S. style DPAs lack such aufea

| am concerned however that in its consultationepahe MoJ relies upon several unfounded
assertions when discussing use of DPAs in the B@.instance, the consultation paper asserts,
as if a fact, that such vehicles have been “subdéssadopted” in the U.S. and that such
vehicles “support an existing culture of self-repay of serious economic crimes.”



If “successfully adopted” means that such vehitlas resulted in an increase in enforcement
actions, then yes | agree with the MoJ’s statemékdter all, it is not surprising that the more
options an enforcement agency has (beyond thetitnadi two options of prosecuting and not
prosecuting) the more enforcement actions that wedlult. Yet, | submit that a factor in
determining success ought to be quality of the reefoent action and whether an enforcement
agency theory of prosecution, if subjected to jiadliscrutiny and an adversarial proceeding, can
meet its high burden of proof. This element ofctsss” is missing from U.S. style resolution
vehicles replaced with a system whereby enteritmysach a resolution vehicle is often merely a
cost/benefit exercise for a company often divorfrech the law and relevant facts. I've called
this dynamic “the facade of enforcement” and | utige MoJ to place greater importance on
quality, not quantity, in assessing “success.”

Moreover, the MoJ asserts, as if fact, that sushlution vehicles “support an existing culture of
self-reporting of serious economic crimes” in th&U While empirical data is lacking as to the
frequency of voluntary disclosures of improper asctdduring this era of frequent U.S. use of
NPAs and DPAs, antidotal evidence and comments fvanous experts suggest that a high
percentage of corporate conduct that could immicatiminal laws is not reported to the

enforcement agencies. | submit that one factasrdyithis dynamic is that companies and its
counsel have come to realize that the enforcengaricy will not be diligent and complete in its

application of law to facts and its consideratidnnatigating facts because the enforcement
agency will never have to prove its enforcemenotpéo anyone other than itself. In short, U.S.
alternative resolution vehicles ought not be viewsd successful or desirable export.

Regardless of the divergent views one may haveo dbet “success” of alternative resolution
vehicles in the U.S. and whether such vehicles auipp culture of self-reporting, my primary
concern with the U.K. looking to the U.S. for suppm considering DPAs is the material
differences between U.K. and U.S. corporate criidiahility, including in the bribery context.

Under the U.S. principle ofespondeat superior a business organization can face criminal
liability based on the acts of amynployee or agent to the extent the individuabisduct was in
the scope of their duties and was intended to Ilderafleast in part, the organization. U.S.
adoption of alternative resolution vehicles largadyweloped out of a sense of injustice when this
principle was applied to organizations based olaisd conduct or conduct that occurred despite
the organization’s good faith compliance effdrts.Unlike the ease in which a business
organization can be subject to criminal liabililgder U.S. law, as the consultation paper itself
notes, organization criminal liability under U.Kaw is very difficult to prove and “depends on
establishing that the ‘directing mind and will'’ ah organization was at fault.” In short, U.S.
adoption of DPAs was largely a function of generedumstances not present under U.K. law.

! See Mike Koehler, “The Facade of FCPA Enforceniédorgetown Journal of International Law, avaitaht
http://papers.ssrn.com/sol3/papers.cfm?abstract 7id5517; Prepared Statement of Professor Mike Kodgfore
the Subcommittee on Crime and Drugs of the UnitiatieS Senate Committee on the Judiciary — “Exarginin
Enforcement of the Foreign Corrupt Practices Aatdilable at
http://papers.ssrn.com/sol3/papers.cfm?abstract 7i8€134.

2 See U.S. Attorneys Manual, 9-28.000 PrincipleBaderal Prosecution of Business Organizations.



Moreover, U.S. use of alternative resolution vedscin the FCPA context implicates specific
circumstances not present in the Bribery Act. e ¢onsultation paper itself notes, the Bribery
Act is a unique law in that it already providesSection 7 a unique offense to hold organizations
liable that fail to adopt adequate procedures &vegmt bribery. Although many, including
myself, have called for the FCPA to be amendedntdude such a compliance defense, the
FCPA currently does not contain such an exception.

In conclusion, | pose the following questions thedvshould consider during its consultation
process. Why does a law with an adequate procedigtense require the third option of a
deferred prosecution agreement (the first two mstibeing prosecute vs. not prosecute)? If a
corporate has adequate procedures, but an is@ateaf bribery nevertheless occurs within its
organization, the corporate presumably would nog farosecution under the Bribery Act. This
seems like a just and reasonable result and there need for a third option in such a case. On
the other hand, if a corporate does not have adequwacedures (thus demonstrating a lack of
commitment to anti-bribery compliance) and an ddbribery occurs within its organization, it
presumably would face prosecution under the Bril#erty This seems like a just and reasonable
result. Does a third option really need to be ter@dor corporates who do not implement
adequate procedures? | submit the answer is naedthe MoJ to reject use of DPAS in the
Bribery Act context.

Sincerely,

Mike Koehler

Assistant Professor

Southern lllinois University School of Law

Founder and Editor, FCPA Professor (www.fcpaprafesesm)



